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Appeal from the Court of Exchequer in Ireland 


The Right Hononrabt: Joſephi Lord Milton . Appellant: 


John Magill, e wes Reſpondents. 


The ArrtLLanT's C A 8 E. 


4th and 29th April 1755, 'OBERT EDGWORTH Eſquire, and Catherine, his Wife, did by Leaſe and 
— 4, — Ain NK Releaſe, dated the 27th and 28th of April 1703, made between them, of the one 
Wife to John Percivall for Part, and John Percivall Eſquire, of the other Part, convey the Manor, Towns, 
2600 l. and Intereſt, Lands and Hereditaments, in Ireland, therein mentioned, to the ſaid Jobn Percivall and his 
ziel [! | Heirs, by Way of Mortgage, for ſecuring the Payment of {2600 and Intereſt, at the Rate 
af ©: \; of 204. Per Cent. per Annum, which was then the legal Intereſt in Ireland. | 
3 | | ' 4 
Same tai fel, Nehemiah Doinellan Eſquire, by Deed, dated the fame 28th of April, aſſigned to the 
ent 1 ſaid Fohn Percivall, all the Securities which he had on the ſaid Eſtates, the better to ſecure the 
Bre the id 288 ſaid Money; and it was thereby declared and agreed, that all Fines, Recoveries and Aſſutances, 
alice. made or levied of the Premiſes by the ſaid Robert Edgworth and Catherine, his Wife, and 
particularly a Fine levied by them in Hillary Term then laſt, unto the ſaid Nehemiah 
Donnellan, of the ſaid Manors, Towns and Lands of Longwood, Daly/ſtown and Gidahanſtown, 
% 1  Thvutd enure to the Ute of the: faid Fabn Percival, his Heirs, &c, tubje& to a Proviſo for 
. Redemption. | 
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ann 


Robert Edgwortb and Catherine, his Wife, and John Percivail, of the one Part, and 6 
the ſaid 


' - Daher, then of Dublin, Gentleman, ſince deceaſed, of the other Part; They 


Robert Edgworth and Catherine, his Wife, and Fohn Percivall, in Conſideration of 2700 J. 


paid to him by the ſaid Jojeph Damer, in full of all Money due for Principal and Intereſt, on 
the Foot of his ſaid Incumbrances, granted and releaſed to the ſaid Foſeph Damer and his 


Heirs the Manors, Towns and Lands, which were granted to him as aforeſaid (except the 


BBs Lands in the King's-County; which are therein mentioned to have been conveyed by the faid 


$90 9c; 


» 


„ dd 9 4 
ad WE 4 b 
* 0 
8 4 


FF '% 
j : 
293 %s — 


* 1 
1 


7 
4 
1 * 
ws >» : . 7 
1 


34 4 * : 4 . 
* + & 4 . 1 


| — Damer advanced 
2000 re, and there 
being then due on ſaid Se- 
pau! , zool. Robert 
un conveyed (zi 
Premiſes and 1 — Ef- 
4-1 T 107 
; WEIS), an Tus 
reſt at eight per Cent. 
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Jobn Perctoall to the ſaĩd Robert Bdgworth, and by him conveyed over to ſome other Perſon) 
To HOLD' to the ſaid Fo/eph Damer and his Heirs, ſubject to a Provifo of Redemption on 
Payment of ſaid 2700 J. with Intereſt at 8 J. per Cent. per Ann. ava 


eb dl, „The nid 075 Damer afterwards advanced to the ſaid Robert Edgworth the further Sum 


of 300 J. by Writing, dated the zh of November 1706, indorſed on ſaid Releaſe of 
the 1ſt of May 1706, charged faid mortgaged Premiſes with the ſaid 300 J. with Intereſt at 
81. per Cent. ptr Ain. and as a further Security, executed a Bond to the ſaid Mr. Damer, dated 
the 20th of November 1706, of the Penalty of 600/. cohditioned for the Payment of the ſaid 
300 J. and Intereſt as afbfeftis. ee 2390 99 ee 


The ſaid Catherine” Edgworth died in 1707 3 und in 1711, the ſaid Jeſepb Damer and 
Robert Edgworth came to an Account, and the Sum of 2 300 fl. appeared to remain due on the 
1ſt of November 1411, on which Day the ſaid Yoſeps lent to the ſaid Robert Edgworth 
the further ſum of 2000/. and the ſaid Robert Edgworth, in Conſideration thereof and of 
the 2300 J. due on the Foot of the ſaid former Securities, did by Leaſe and Releaſe, dated the 

11K of October and the iſt of November 1711, grant, releaſe and confirm to the ſaid Foſeph 
Band Heirs, all the Manors/ Towns and Lands in the daid eng of the iſt of 
May 1706, as alſo the Towns and Lands therein deſcribed, in · he County of ¶eſimeatb, and 
the Towns and Lands therein alſo deſeribed, in the County of Long ford, TO HOLD the 
ſame unto and to the Uſe of the ſaid. Foſeph Damer, his Heirs and Aſſigns, ſubject to 
Redemption on Payment of 4.3004. with at 8 J. per Cent. | (te. 


. 
o 


The 


Agen hd 18 y By Leaſe and Releaſe, dated the goth of April and 1ſt of Mey 1706, between the aid 
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( 2 F ov) | £ + 9}! 
mb Marc 71 ne fig The aid Robert Edgworth became further indebted to the ſaid Toſeph Damer, by Two 
ed Bonds and Bonds, dated 27th March 1713; one, of the Penalty of £341 128. conditioned for the Payment 
= 1801, ih), 6 of gel. 16% with Intereſt Þs aforeſaid, and the other of the Penalty of 180 J. conditioned 
Fox: for the Payment of 901. and Intereſt, on which Judgments were obtained ; and on the 28th 
FE _ , 16, Rob Robert IF January 1715, the ſaid Foſeph Damer advanced to the ſaid Robert Edgworth, the further 
Judgment and further Se- Sum of 12004, and for ſecuring the Payment thereof, the ſaid Robert Ed worth perfected a 
— for 43001, e Bond to the ſaid To/eph Damer, of the Penalty of 2400 J. conditioned for the Payment of 


Fall + e faid 12 MA! Wa re Rate aforclaid, on the 28th. of 7uly-followi wing, on which 


0 


„n obne Charge on ſaid mortgaged La 


Judgment was reed entered, and by a Writing indorſed on 58 {id Deed of Releaſe 
ef the 1ſt of November 1711, dated the 28th of 7 January 41 the ſaid Robert Edgworth 
d 


did for hi s Heirs, 4gvee, that | the ſaid 1280 l. from thehceforth continue a 
age 8, with Intereft 1 e Rate aforeſaid; and on the 11th of 


* 11th September 1516, fur- Septembe*, 1716, the ſaid Foſeph Damer ad vunced eto the aid Robert Edgworth the further 
| ther Securiiy a, 060, Sum of 1000 , and for ſecuring the Payment thereof, the ſaid Robert Edyworth then perfected 


and Taterefl. a Bond payable with Intereſt, at the Rate aforeſaid, on the 11th of September following, on 


which Judgment was entered; and the ſaid Robert Edgworth, by an Inſtrument dated the 1 1th 
2 ember 1716,,,and indorſed on the ſaid Deed of the i} of November 1711, charged the 
= 0007, r thid Deed 3 and; the faid Robert 
Robert further indebted Edgworth became further indebted unto the ſaid Foſeph "Damer in 514, 105. for ſecuring 


sel 3 8 * hereof he perfected to ſaid Fo/eph Damer another Bond payable with Intereſt, on which 
Dat e 74 bib Judgment was qbtained; and on _ 19th of May yrs, the ſaid Robert Eagwarth pertected 


EIB ARE The ht Joſeph Dame) died in 17a, having firſt made his Will 


* 
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£ goat +: cv: t0-the ſaid. Feſepb-Deomer,' _— 5 for Wees * a "ny iu on which Judg- 
10% rose 7 r OEEY obtained. WI : 5 . a jt Wo! of 9) 
i Driz Vow Roa R 1 a d ih 87 | BET 3 es 4&0. . 
whereby he deviſed all his 
Joſeph Executors, Real and Perfonal'Eſtate to his Nephew and Heir at Law, Jobn Damer of Shronebill in the 
Sig County of Tipperary, Eſquire, and appointed the ſaid Fobrn Damer and Foſeph Damer, fince 


| 2 ben; dne eds: his Executots, and the en Damer obtainety Probateaf the "rid We. 


43 2 91 * » 
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T 3-30 * . res. | 
0 = had -'The Lid Robert E drworeh had. laue by the ſaid Catherine, bis Wife: Edward Edpwort 
. "I his Kaen bop. and Heir en Low, 30d . AE + is e aud other 


: IN; a0 FAD. it l Gn 17 3 A LE been pe 4 
baren havin bet — The £64 Edward ee e in his Paiher's Life, et up a Tile" to the Reverſion of 
' the ſaid Lands under pre the ſaid Lands, expectant on the Death of the ſaid Robert Edgworth, under Articles, alledged 


tended Articles and Bet. to have Þcen executed previous to the Intermarriage of the ſaid Robert Edgworth and Cathe- 


o 
- 


| TE d ben vine his Wife, dated the gth of July 1692,; and under a, Settlement alledged to have been 


a to havs laid At- made in Purſuance of — Artieles, dated the 2 5th. of December 17033 the faid: Robert E 
| tes and n et worth filed 4: Bill in his Majeſty's Court of Exchequer in Treland, .againſt the. laid ward 
2 4 v0: 22 Edgwworth:bis Son, to have the faid Articles and Settlement. * 2 e and lacerated as 
bis died : July, But before the ſaid Cauſe came to a Hearing, the ſaid Rebert E th died, on the . of 
fs Wikica Sept, a 3730, having.duly. made his Will, dated the 1oth af . er 1729, whereby he devi- 

to his 8on Ediuard Edgwer th, the Sum of 80. and aſſigned his Reaſonz for excluding him: 
_ ++ And.healfo deviſed to the ſaid Edward Earn Son gad Heir, Raben Edgworth, 5. and 
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Ros” mentioned that he did ſo with Intent to prevent- their Hopes of getting. One Penny more out 
" 5s Bengt d his Real or Perſonal Eſtates: And the ſaid Teſtator Tha and bequeathed to his Son Pact- 


| | mon Edgworth and his Heirs, all —_ Real and Perſon we in- 1 ie ane * Meath, 
9 I JN £ Weſtmeath, Kildare, and . nd elſewhere in Ireland 5 
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1 205 be aid Eduard £4 3 by undac Means, got F c "0" "IM 


„ It at the ſaid 75 un r Oolour of the faid. W Articles and ar, and of other 
1 5 88 to have been 3 by the faid Robert, and to be dated zoth of June, and 


b Avg, 17: 55 iſt of 91 The faj wert on the 28th of Aup , exhibited hi 
EX 2 eee e , . ke obo] 


ourt again 


Edg worth and Mary his obert Edeworth 


E. his Son, Paws, n the ſaid Jahn and Yoſeph e the Heir and Executors of the ſaid 

; #þ fps Damer deceaſed, praying to ho A to 3 Eſtate. of his ſaid Father. under.the 

+ | faq T9 {23h 7 50 to WT an Account taken againſt obn Damer, upon the Foot os 

ITO: 90D © Mart Ay lus ſad Bill, . imprchod 64 A he, UI «nd ane = 
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ide rath of 7 28 $ in Hearing, exon. hairs Cour e Ties 
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a un Dec 1237 Decree The Court of | Exchequer after mature Confideration, pronounced their Judgment in the 
— eng te- to be tried. ſaid Cauſe, and directed the Tos Iſſues to be tried _ Jury of the — of Meath; 
$th | - whether the ſaid Articles dated the Day of Fuly 1692, were A by the ſaid Robert 
her "dk 1 Edgwor th or not; and whether the bid . dated the 25th of December 1703, was per- 
d a i fected by the ſaid\Robert Earworth or, not; and whether the {ajd Deeds of the zoth of June 
t of and yk "ſt of July 1730, were perfected by the ſaid Robert Eagworth or not; and whether 
ich . the ſaid Robert Eag worth was of ſound Mind at the Time. of Execution of the ſaid Deeds of 
eaſe . the zoth of June Lud 1ſt of July, 1730; and whether 1 5 on the ſaid Deed of 
rth 40 Settlement of the 25th of December 1703, to which the Name To. Damer” was alledped. 
e a bl b AA ſubſcribed, was perfected by the ſai bald Foſeph Damer or not. 
of 
her Order for wy the I. On the 27th of Januray following, it was ordered that theſe Iſſues hould be tried at the 
ted ſhes at Bare Har of the Court of Brebenper by a Special Jury of the County of Meat b. 

on 


11 


= Robert Fon of ＋ The fad Robert Son of the: ſaid Edward Edgworth, a Minor, by his Gugrdian appealed from 
| e e 150 Sethe ſaid Decree. of. 23th December 1737, which came on to he heard on the 16th of April 
ert 1739, when your Lordſhips were plea ed to afficm the ſaid Decree with 150 /. Coſts, but gave 


ng 11 1 1 Leaveito either Patty to apply to the Court in Ireland, _ whe Iſſues might be tried in two 
ed 10 40 17 r af ern e proper. 

9 * : 1 ee | 

85 '8th June $739, N was * Abe Tala Govt: offered that the laid Iftes a as to he Articles of the 5th of July 


, The Ifſges directed 10 be 16 
I be tried in one Record, and that the other Iſſue ſhould be tried by — Record. 


' 


Tied Mpc nried 


Dectee 1 2th” Feb. 1739» 


tween —＋ 


by ' veral Eſtates in the Pleadings mentioned, whereof” 


Ws 2 4 8 F the Death of the faid Robert Edgwortb his F ather, (except the Lands mentioned in a Deed of 
„ l Settlement dated the 7th of November 1701, made by Francis Ed, ot Eſq; therein named) 
T3 D461. 3077 3 7 * 
ET, 1 [1 which faid reſpective Accounts, all Parties were to ok all juſt r and if any 
. qu oliv 5: Matter. a wort difficult in ſtating the faid Account, © Rememby heer was to report the 
late 2 We ſame ſpeslally; and it was further ordered, that. Injunctions Mold: iſſue to put the Gaid 
her | rs . Feen dgworth'into the Poſſeſſiot of the Towns and Lands in the ſaid 1 men- 
and Peer __ WIR Lf tioned, and (among the reſt) of the Lands fubject to the b obn Damer' s Mortga 
his l - jan R a a perpetual Injunction Was awarded againſt the faig Articles of t 9 
rth 5 5 % 1692, the Settlement, of the 25th! of B 1507 703. pr ay, Deeds of the 16h ot 
[aid ans all clalning under oy and iſt of uly 1730, and againſt che ſaid Edward . Mary his WY and Ro- 
24 pn" "nd rt Edgworth,. us Son, and a erſons elajeing 1 * 


| died u July 1788. of the Weſtmeath. 5 Eſtate: towards the ieee bis M . In that Situation the Caſe 
on bas from zo. hben. the 88 to th e-Year 17.57, in which Year Mr. 
ime rr 155 Dammer want * Money, bro KN int 5 77 Ware for a Forecloſure, 
fi-c e I And the ſaid l wont b, 25 the $39 of 7 WE. ht his Croſs Bill, infiſt- 
Alling upon a Pe 718 ent, varying in C 5 +480 rom, th 1 asu mentioned, 
The . 29425 inſiſted upo Na ondents for pwr Wach e of Intereſt, which was the firſt 
a A þ 51 Time that, . — was ſet up or; mentioned, * "bh ich 1 1 Mr, wo put in his Anſwer, 

ER „ee any; Agreement for an Abatement of the Rate of Intereſt, | 


92, and Settlement of the 25th of December 1904, and the ſaid Indorſement thereon ſhould 


_ Aﬀter a "Fair and impartial Trial of the Iſſues in the firſt Record, which laſted near twenty - 
four Hours, at the Bar of the {aid Court, the Jury conſiſting of Gentlemen of great Fortune 
and Character, found by their Verdict that the Articles of 1692, and the Settlement of the 


1 , 25th of December 88 not perfected by the ſaid Robert Edgworth, and that the In- 
! 6427 *  — 'dorfement on the ſaid Deed of Settlement to which the Name 7205 Damer was ſubſcribed, 
> 1 at was not perfected by the ſaid Toe epb 8 


* \t6th Nov: 1739 | Te lde, in the ſecond Record were 99161 and after an impartial Trial, which laſted above ſix- 
teen Hours, and on full and clear Evidence, the Jury. who were alſo Gentlemen of great Fortune 
* 3 e Character, found that the ſaid Deeds of the zoth of June and 1ſt of July 1730, were perfect- 
. ed by the ſald Robert Edgworth; but that the ſaid Robert Edgworth was not of ſound Mind and 
5 " FR" Me mory at the Time of the Execution of ſuch Deeds; which ſaid Verdicts were afterwards duly 
r >” confifmed. by Order of the ſaid Court, dated the 27th of Noveniber 1739; and upon hearing the 
reletring it to dbe Officer Officer Certificates 95 the faid Verdicts and the Merits, it was by a Decree of the {aid Court dated the 1 1th 
to fate an Account be- of February 1739, decreed that it ſhould be referred to the Chief Remembrancer of the ſaid 
. Tokn DN Court, or his Deputy, to audit and ſtate an Account between the ſaid Packington Edgworth, the 
on the + 5 fai Non Plaintiff in the faid Cauſe, and the ſaid Jobn Damer, of what was due to the ſaid Fohn Damer for 
gs - hawk © Princip al, Intereſt, and Coſts, on the Foot of the faid Mortgages and Securities; and alſo to ſtate 
nn an 3 5 againſt the ſaid Defendant Edward Ed 1 of the Rents and Profits of the ſe- 
„% amt had been in Poſſeſſion from the Time of 


eee iGiedandPac- ,/ Tnjuactions, Ahe accordiog to the ch Heger, and the fad Wan is Relouvred was on 
8 fo until I put into the Poſſeſſion Ts the, ſaid Eſtates, and 12755 Damer ales Part of the Rents 


(42 
Packington left Iſſue the The faid Packing/on Edgworth ſoon after died, leavin Iſſue, the Reſpondents Mos, 
ms ry — —_ and EA wworth, his Eldeſt Son and Heir, and Damer Edgworth, his only Iſſue, who are boy 
” Infants, and They, under the Will of the ſaid Pactington Edgworth, claim ſome Intercit u. 


The Reſpondent Magill is the Equity of Redemption of the ſaid mortgaged Lands, and the Reſpondent John Magil, 
or of Clerk, is the ſurviving Executor of the faid Packin/on Edgworth. © 


7th April 1764, John Da- The ſaid John Damer being far advanced in Years, and unable to attend Buſineſs, and 
mer conv 1— r ing willing to advance the Appellant, who was his Heir Apparent, did by Deed indented, 
— yp *. the 51h ef Avril 14% , convey to the Appellant the faid mortgaged Premiſes and | 
rities tothe Appella 7 pri 17 * y 7 the 
Securities perfected by the Robert Edgworth to the ſaid Joſeph Damer, deceaſed, and al 
Money due thereon. | Wa” * 


June 1764, The Appel- In June 1764, the Appellant exhibited his Bill in this Cauſe againſt the faid Moore Edg worth 
_ - wg rb Damer Edgworth, and alſo againſt the ſaid Fobn Magi, ſurviving executor of the aid 
and Proofs in ſaid Caufe Packington Edgworth, and againſt the ſaid Jobn Damer, fince deceaſed, and Thomas Loftu, 
and to have an Account Eſquire, ſurviving Executor of the ſaid Robert Edg worth, ſetting forth the ſeveral Matter, 
taken on the Foot of the herein before ſtated; and that the Appellant, by Virtue of the ſaid Grant and Aſſignment from 
curities nt to the the ſaid John Damer to him, became intitled to all Money due on the ſaid Securities, 
— amounting to 30, ooo. and upwards, and thereby praying to have the Benefit of all the 
Proceedings and Proofs in the ſaid Cauſe; and that an Acount might be decreed to be taken 
on the Foot of the ſeveral Mortgages and Securities between the Appellant and ſuch of the aid 
Reſpondents as ſhould appear to have any Intereſt in the ſaid mortgaged Premiſes, under the 
faid Packington Edgworth, purſuant to the ſaid Decree ; and that the Money which ſhoul! 
appear due on the Foot of ſuch Securities, might be paid to the Appellant by a ſhort Day, ot 
that the Reſpondents might be debarred of all Equity of Redemption, and that the Premiſes 
might be ſold for Payment of what ſhould appear due, and that a Receiver might be appointed 

to receive the Rents of the ſaid morgaged Lands. | dr ran: | 


uns 


| The Reſpondents Maore and Damer Edgworth Infants, by the Reſpondent Magill, their 

31 Jan. 15656, Guardian, and the ſaid Reſpondent Magill put in their Anſwer, to the Appellants (ail 
Reſpondents Anſwer. Zill, on the 31ſt January, 1765 : And the {aid Reſpondents Moore Edgworth and Dane 
Believe the Decree of 1739 {£dgworth; among ſeveral other Things, ſaid, they believed that the ſaid Decree of 173 
vas never impeached. was never ſince impeached, but believed ſaid Packington Ed was from the Time di 
| getting ſuch Poſſeflion untill his Death, in Poſſeſſion of ſuch Parts of the ſaid Eſtates in the 

ſaid Decree and Injunction mentioned, as were not in the Poſſeſſion of the ſaid Fobn Dame 

towards diſcharging the Principal and Intereſt due on his ſaid Securities; and that the (aid 

obn Damer was all along in of all the Rents and Profits of all the Parts of the ai 

te in the County of Weſtmeath, towards payment of the Principal and Intereſt. due to 

him as aforeſaid, amounting yearly to near 400 J. and that they did not know or believe 

that the ſaid Packington Eag worth during his Life, declined to proceed on the ſaid Account 

Decreed as aforeſaid, for that they were credibly informed and believed, he took all reaſonabl: 

Methods in his power, to bring the ſaid Fobn Damer to an amicable Settlement of th: 

132 Account decreed as aforeſaid, and for that Purpoſe went ſeveral Times from Dublin to the {aid 

mo Jobn Damer's Houſe at Shronebill, and got ſeveral Applications made to him by ſeveral Gen- 

| - . tlemen, who had an Influence on the faid John Damer, to prevail on him to come to a 
| amicable Settlement with the ſaid Packington Edgworth, and to make him the Allowance: 

„ and Deductions in Intereſt and otherwiſe, which the Reſpondents hoped to prove the ſaid Jr 

> 1 Dammer repeatedly promiſed, but that the faid Jobn Damer could neither be prevailed upon to 
ilſettle the faid Account in the friendly Manner propoſed, or to File his Charge and proceed 

| 4.4 +.  - . thereon, before the Officer in the Manner directed by the ſaid Decree ; and they faid, that the 
MENS aid John, Damer upon ſeveral 1 made to him, by and on the Behalf of the {aid 
is 44.4 | 1  Packington Edgworth, as they had been informed, always gave him great Aſſurances of uſing 
Pa 61 him very kindly in making op the ſaid Accounts, being ſenfible, as the Reſpondents had been 
informed and believed, and having often declared he would have loſt all the Money due on th: 

| ſaid ſeveral Securities to the ſaid Joſeph Damer, had it not been for the faid Packiagron's activity 

in diſcovering and proving the ſeveral Forgeries and Impoſitions, attempted by the ſaid Edward 

\ Edgworth ; but the ſaid John Damer either on account of his great Age, or his diſlike to 

the doing any Buſineſs could not be brought to determine upon any Thing, nor even to dirt 


fo » Huis Attorney to proceed on the ſaid Accounts, but as the Reſpondents had been informed and 
| believed, often 


* a | lared he would recommend it in the ſtrongeſt Manner to his Heir or Reprc- 
_ - Tentative, to uſe the ſaid Packington and his Family with great Tenderneſs and Kindneſs, and 
. aid they had heard, and believed that the faid Packington Edgworth ſome ſhort Time befor: 
the ſaid Trials at Bar, went to the ſaid Mr. Damer's Houſe in T; ipperary, and in the Preſence 


„„ e One of the faid Mr. Damer:Counſel, told the fad Mr. Damey that his Brother Er 
22.3.4 - Edgworth had made him ſeyeral handſome Propoſals in caſe of dropping his ſaid Suit; and that 
© © © _ — If the faid Mr. Damer wouldiinfit on 8 J. per Cent. it would not be worth the ſaid Packing ton's 

AT PI while to proſecute the {aid Suit, as there would be little left after paying the faid Mr. Damer's 
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| "ns Writing, deviſed all his Real and Perſonal Eſtate to the Aj 5 
| roo xp and Executor. and appointed him Executor thereof; and the Appellant duly proved the ſaid Will, and took 


1 | : 


Demands ; and that it would be therefore more for his Advantage to comply with the ſaid 
Edward's Propoſal ; and they ſaid that they had heard and believed the ſaid Packington therefore 
deſired to know from ſaid Mr. Damer, whether he would account with him at 6 J. per Cent. at 
the ſame Time declaring that the late William Il gſeley had offered to advance Money at 61. per 
Cent. to pay off the Incumbrances due to ſaid Mr. Damer, who thereupon made Anſwer, he 
would leave that Matter to One of ſaid Mr. Damer's Counſel then preſent, who profeſſed a 
Friendſhip for the ſaid Packington ; and that the ſaid Counſel faid, if you leave it to me, I will 
way the 2/7. per Cent. againſt you, and that ſaid Mr. Damer thereupon ſeemed fatisfied, and 

id, if you do, I cannot help it, or to that Effect, and they ſaid, they believed the ſaid Packington 
as well as the ſaid John Damer's Counſel took it for granted that the ſaid Mr. Damer had agreed 
to accept of 61. per Cent. for all the Money then due, and they hoped, that upon a fair Account 
to be ſtated upon the Foot of the ſaid Securities, at the Rate of 6 per Cent. per Ann. and aſter 
giving Credit for the Sums received by the ſaid Foſeph and Jobn Damer, there would not 
appear any great Sum due to the Appellant. 


The Appellant replied to the ſaid Anſwer, and the Cauſe being at Iſſue, Witneſſes were exa- 
mi ned therein, and amongſt others Ambroſe Harding who is fince dead was exatnined for the 
| Reſpondents touching the alledged Agreement for the Abatement of the Rate of Intereſt, and 
Mr. Harding's Dep-fition depoſed thereto as. follows: viz. „ To the Ninth Interrogatory the ſaid Deponent faith, that 
weite gen erp" 27* « ſometime before the ſaid Trials at Bar in the Court of Exchequer in the Canſe wherein 
« Packington Edgworth Eſquire, deceaſed, was Plaintiff, and Edward Edgworth Eſquire, 
2 n Damer, Eſquire, and others were Defendants, or before One of the ſaid Trials was 
% had, the ſaid Packington Edgworth as this Deponent recollects, came to the Houſe 
.** wherein this Deponent then lived at Ba/lyconree, in the County of Tipperary, this Deponent 
„being then employed as Lawyer for the ſaid John Damer, and then informed this Deponent 
«© That the ſaid Edward Edgworth had made, or was making advantageous Propoſals to 
„ him, and that in Caſe the ſaid John Damer would infiſt upon 8 per Cent. Intereſt for the 
% Principal Money, then due to him, or to that Effect, there would be little or nothing 
left for him the ſaid Packington, though he ſhould ſucceed on the Trials or Trial, and 
« therefore deſired to know whether the ſaid Jobn Damer would account with him at the 
%% Rate of 6 per Cent. for the ſaid Principal Money; and as this Deponent believes added, 
« That if the ſaid John Damer would not, the ſaid Packington muſt accept of the Terms 
200 eng by the ſaid Edward, or come into ſome Terms with him, or to this Purpoſe : 
hrs ereupon (the ſaid obn Damer's Houſe being very near) this Deponent propoſed to go 
« with him to the ſaid John Damer, and that he ſhould apply to the ſaid John Damer and 
have his Anſwer relative to the Matter aforeſaid ; and thereupon the ſaid Packington Edg- 
„ worth and this Deponent went to the Houſe of the faid John Damer : And this 2 | 
having as he believes, mentioned the ſaid Packington Edgworth's Buſineſs to the ſai Luv 
* Damer, he the ſaid Jobn Damer propoſing to take a Walk ; the ſaid John Damer, Pack- 
« ington Edgworth, and this Deponent walked into the Horſe Park, towards a Plantation of 
% Firr near the ſaid Jobn Damer's Houſe :: And the ſaid Packington Edgworth having there re- 
% peated what he had fo faid to this Deponent as aforeſaid, or Words to that Purpoſe to the 
„ {aid Jobn Damer as Deponent believes, he the ſaid John Damer anſwered; Pack, I will 
leave the Matter to your Friend Ambroſe Harding bere, or to this Purpoſe ; whereupon this 
« Deponent ſpoke to: the ſaid Jahn Damer in theſe Words, (viz.) Mr. Damer, do not 
© leave it to me, for if you do, I will give te tano per Cent. againſt you: In Anſwer to which, 
the ſaid Jebn Damer (with a Smile) replied, f you do, I cannot 25 it; which this Depo- 
«« nent and the ſaid Packington Edgwortb (as this Deponent believes) apprehended as a Con- 
«« ſent to account for the Principal Sum then due to the ſaid Jabn Damer from the Time ſuch 
« Principal Sum was liquidated and made up at. the Rate of 6/7. for every 100/. by the 
% Yearz and this Deponent faith, he cannot be more particular as to the, Time than as 
<« aforeſaid ; and that no Perſon was preſent at the Time of ſaid Converſation, except the 
. © ſaid Jabn Damer, Packington Edgworth and this Deponent ; and faith he doth not recollect 
TEM: as other Converſation. relative to the Matters aforeſaid which happened on that Oc- 
8 ene. | | ; 9 | . 


Replication. 


- 22th. Auguft 2768, Mr. On the 12th ef Age 1768, the faid Yohn Bamer died; having by his laſt Will in 


Damer died andappoinited pellant, who was his Heir at Law, 


' Supplemental Bu. ON him the faid Executorſhip, and thereupon filed a Supplemental Bill againſt the Reſpon- 
; * dents, and thereby prayed that he might — Such Relief as was prayed in the former Bill ; 
. and that the ſaid Decree fo far as the ad Jobn Damer was intereſted under it, might be 


revived and carried into Execution. And the Reſpondats having put in their anſwer thereto, 

Order on Hearing 26th the Cauſe came on to be heard on the 20th and 25th of November 1771; when the Court 
_ 1771, now appealed made an Order, whereby an Iſſue was directed to be tried at the next Aſſizes of Clonmel! 
whether there was any and what agreement between the ſaid Fohn Damer, and Packington 
Edgworth, at any and what Time, for any and what Abatement of Intereſt, on the Principal 
Sums due to the ſaid John Damer. | | a 
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% 4 The Appel ae thinking 1 himſelf Pen! aggrieved by the faid Order of the 2 5th of November 
MOLECULES: 1771 L "ha Appealed therefrom,. and humbly hopes that the fartie fhall be reverted. and a De- 
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agreeable to the Tee of 4 for the OY 20 other) 


Foot of the ſeveral Mortgages and Securities; and the Rate of Intereſt reſerved 
Gn Naefe eee 15 81. ßer Cent. ſo that the Rate of Intereſt 


cannot be varie without reverſing To mich of the Dectee as Directs the Ac- 


curities; whereas. the preſent Tet ee directing an 1 ue to be tried reſpecting the 
Rate of Intereſt is nugatory, if the Court Shot vary the Rate of Intereſt; and 
that cannot be done without reverſing : a 8 A — been inrolled many 
Years, and cannot now be reyerſed even Appea „ as no Appeal can 
now: be brought, and the Jaſt Decree is alſo. * y irregular ; for the Bill 
being brought for the ſole Purpoſe of having the Benefit of the Decree of 1739, 
the Court could not regularly make any other Order, than either to diſmiſs the 
Bill, or Decree according to the Prayer of it, 


If ſuch 3 as is made the Subject of the 8 ever exiſted, it is ſuppoſed 
by Harding's Evidence to have been, made before the Trials at Bar, (viz.) 
before the Decree of 1739, and therefore, the ſaid Pactington Edgworth ought 
to have inſiſted on it by a Croſs Bill before the Cauſe was brought on again, 
upon the Equity reſerved after the Trials at Bar; it Was too late to do it after- 
wards, otherwiſe than by Bill of Review. But po Bill of Review could 

have been brought becauſe Packington Eug worth is ſtated by the Evidence to 
have known the fact of the ſuppoſed Agreement before the Decree of 1 39 

Was made, and therefore could not have ſupported a Petition for a Bill of 
view, by an 2 that tha Rect © came to N Knowledge after the Decree ; 
33 

But tis Reſpondents or e eerst e in any Stage of the Cauſe, 
make out ſuch an Agreement; nor is the Evidence offered of Weight ſufficient, 
_ to merit an Enquiry by a Jury: for the only Colour of Evidence lies in the 

Ar fition of Ambroſe Harding, who ſpeaks of a Converſation at which no 
rſon was preſent but Mr. Damer, Puctingran Edgworth, and the Wit- 
| — (Who is fince dead); who depoſed that Mr. Damer ſaid he would leave 
it to Harding, whether he ſhould abate 2 . per Cent. That Harding ſaid, Do 
not leave it to me, for if you do, I ſhalt give ibagainſt you; and that Mr. Da- 
mer replied, If you do I cannot help it. Which Converſation, by no Meam 
proves an actual Agreement to abate 2 J. per Cent. or evercan abſolute Agreement 
to be bound by the Deciſion of Anbroſt Harding. or i Deciſion by Ambroſe 
Harding of the Point, for the whole refers to Sumething to be done in future 
the Parties: And it is not pretended that any ſuch Reference or Deciſion was 
afterwards made: And Pactingron Edgworths'\total Silence upon that Head, 
doch before the Decree of 1739 and after till the Lear 1757, and ſtanding by 
and hearing that Degree pronounced, wholl Nee nt wth ſuch an Agree- 
did not underſtan 

dat no Kirther Treaty was at 

ement'coold” be inferred ; and 

* W to have decided upon Harding 8 
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. Conſidering the State of the Evidence before th i | 
33 are ot the Evidence before the Court, it was unjuſt to direct 
ue, becauſe as the Evid ſtood, th 
, Anſ f M 
ere ae Evidence „ the Anſwer o r. Damer, which 
N by eſpond he Hearing, denied 
1 e ndents at the Hearing, denie any Agreement between 
| | F ackington Edgworth to reduce the Rate of Intereſt, which Denial 
being ſe Oppoſi Concluſion d . 
n in Oppoſition to any Concluſion drawn from Harding's Evidence, took 
ay all Ground for the C I fi W irecti 
nary; x7 9 1 the Court Interpoſing. hereas by ditecting an Iflue, 
pÞ | rial of which Mr. Damer's Anſwer cannot be read for the Appellant, 
is deprived of that Evidence which the Reſpond 
Co a Which the Reſpondent made Evidence in the 
urt of Exchequer in Ireland, 
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